


of these features will be a tremendous 
assistance to your family if they should 
ever need to act for you under this 
document.  
	 When making a decision as 
to who you should name under your 
healthcare durable power of attorney,  
you should assess the skills of your 
family members.  Obviously, those 
with specific medical training and 
experience may be the better choice.  
However, it is also important to name 
the individuals who will act according 
to your stated wishes, as the document 
requires them to do so.  

Will 
 	 A will is a legal document 
that permits you to determine who 
will receive your assets upon your 
death and how much each beneficiary 
will receive.  A will also allows 
you to designate when assets will 
be distributed and how they will be 
distributed.  For instance, under the 
terms of a will property can be given 
out right or it can held in a trust for the 
beneficiary.  You can write the terms of 
the trust into your will.  A trust that is 
written in a will is called a testamentary 
trust.
	 A will also allows you to 
appoint an executor for your estate and 
a guardian for any minor children.  The 
executor will collect and distribute your 
assets while the guardian will assume 
legal responsibility for your children.  
	 In order for the will to be 
effective it must be executed according 
to the statutes of the state in which it 
is executed.  That usually involves two 
or three witnesses who must be present 
togther when you sign the will and 
acknowledge it as your last will.  If the 
will is not executed properly it may be 
held invalid.
	 A will is called “ambulatory” 
because it has no legal effect until you 
die.  Upon your death it is submitted to 
the Probate Court of the city or town 
in which you live.  Once it is reviewed 
and accepted by the Court the named 
executor becomes responsible to 
administer your estate.  The executor’s 
duties include collecting all of your 

assets, paying all of your debts and 
distributing the balance of your estate 
according to the terms of the will.   

	 Once a will is accepted by 
a Probate Court and an Executor is 
appointed, the executor must then 
follow all of the procedures required 
by the Court.  This process can be 
long and inconvenient.  It can also be 
expensive, as the probate assets will be 
subject to a tax based upon their value.  
Often a probate estate must stay open 
for more than one year and often the 
beneficiaries do not get their gifts for 
many months.  For this reason, many 
individuals choose to plan their estates 
to avoid probate.

Living Trusts 
 	 A trust is a legal relationship 
to property.  Once established, the 
trustee has legal title to the trust 
property and the legal duty to manage 
the property for the trust beneficiaries.  
The beneficiaries have beneficial title 
to the trust property and certain rights 
to accountings.  The terms of the trust 
define the exact rights and obligations 
of the trustee and the beneficiaries. 
There are many different types of 
trusts, but the “living trust”, which is 
explained below  has become the estate 
planning vehicle of choice for many.  
	 Living trusts are very popular 
today because they have many 
important benefits.  First, they help 
you manage your assets while you are 
alive.  In the typical living trust estate 
plan you will be the settlor (grantor 
or trustor) and original trustee of your 
own trust.  This means that you retain 
total control over all of the assets you 
place in your trust.  However, you 
will also name a successor trustee 
to take over management of your 
property in case you should become 
incapacitated.  This feature of a living 
trust is more and more important as we 
get older.  As we get older the chances 
of becoming incapacitated increase 
every year.  If a person has significant 
assets, and  becomes incapacitated, 
his or her estate may become subject 
to a guardianship. Although a durable 
power of attorney may be sufficient to 
avoid a guardianship, for those with 
more complex estates the living trust 
will provide better protection.  
	  Another reason living trusts 
are so popular today is because they 
will avoid  probate of any assets 
that are actually conveyed to the 
trust.  This makes administration 

much more efficient and inexpensive.  
You will save significantly on court 
costs, filing fees and legal fees. If 
you own real estate in more than one 
state probate may be required in two 
states.  However, with a living trust 
holding your property that will not be 
necessary. 
	 Trusts are also private, which 
many people prefer.  Because they 
are not subject to probate they  never 
become part of the public record.  
However, their terms can incorporate 
all of the provision you would 
ordinarily put in your will.
	 All of these benefits are 
obtained with very little inconvenience.  
Because you have total control over 
your trust and any assets you transfer 
to your trust, the IRS does not make 
any distinction between you and your 
trust.  Accounts transferred to your trust 
will use you social security number and 
your tax return is unchanged.  
	 In summary, no matter what 
your age, it is important to have a 
well drafted estate plan, including 
all or most of these documents.  It’s 
very easy to put off planning until 
another day, but when you do so, you 
may be leaving yourself and your 
family unprotected and vulnerable 
in case of an emergency, accident or 
unanticipated illness.
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