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Business Advisory 
The Importance of Consents

By, Amy E. Strattorn, Esq.

In the current business climate, day-to-day business 
operations must be transparent to business owners.  One 
way to ensure that business owners are aware of day-to-

day business decisions is through the preparation of written 
business “consents” which document the actions taken by 
directors or managers.

	 Annually, this office prepares documents which 
we call “annual consents” - a shorthand way to describe 
an entity’s annual meeting minutes.  For a corporation, 
the consents are prepared annually to record the meetings 
of the stockholders and directors; for a limited liability 
company, the consents record the meetings of the members 
and managers.  Generally, the annual consents contain the 
election of directors, officers or managers for the upcoming 
year.  The consents also ratify the actions of the directors, 
officers, and/or managers.  Additional consents are generally 
prepared, as needed, when a business conducts a meeting 
to discuss other significant events or projects (i.e. bank 
financing,  real estate transaction, restructuring, merger, 
acquisition, name change, etc.).

	 Recent litigation explored the significance of meeting 
minutes and their contents.  The litigation involved the 
Walt Disney Company.  As a result of the court’s decision, 
there is clear direction regarding the contents of corporate 
meeting minutes.  In short, the court decided that the meeting 
minutes should detail the course of a meeting and the basis 
of a decision made by the board of directors (the Disney 
case addressed a board of directors but could be applied 

analogously to the managers of a limited liability company in 
the future).  

	 Previously, there had been differing views regarding 
the content of meeting minutes.   Some took the “less is more” 
approach,  recording only the final actions of the board, rather 
than documenting the reasoning behind a particular decision.  
The “less is more” approach, however, does not protect the 
board of directors.  The business judgment rule, along with the 
Sarbanes-Oxley Act of 2002, requires directors to demonstrate 
that they have met their duty of care and are not engaged in 
self-dealing.  To receive the benefit of the business judgment 
rule, meeting minutes must be comprehensive and should 
include any and all materials that the board considered prior to 
making its decision.  The mere recitals of resolutions adopted 
by a board will not suffice. 

	 Accordingly, a business, particularly for a business in 
which the owners are not involved in the day-to-day operations, 
must prepare meeting minutes that include background 
materials, supporting the board’s informed decision, along with 
a summary of the directors’ discussions arriving at a decision.  
Anything less invites potential litigation based on a failure to 
fulfill fiduciary duties.

	 Thus, the proper and comprehensive preparation of 
meeting minutes (consents), whether created to memorialize an 
annual meeting or to record another significant event, remain 
an important exercise for every business.     


