








CONTRACTORS’ ALERT

Pre-Information
to Bidders

he Rhode Island Supreme

Court in the matter of National

Refrigeration Inc. vs. Standen
Contracting Company, recently held that
information distributed to bidders could
not come into evidence where there was a
written contract which did not incorporate
any pre-bid information. In this matter,
Plaintiff stated that at the Pre-Bid
Conference that the architect mentioned
that the contractor would be permitted to
estimate prevailing wage classifications
and thereafter seek a change order for
actual prevailing wage payments.
Our Supreme Court stated that the “Parol
Evidence Rule” prohibits any evidence
prior to the signing of a contract and
that a party “who signs an instrument
manifests his assent to it and cannot
later complain that he did not read the
instrument or that he did not understand
its contents.” In addition, our Court
stated that the Parole Evidence Rule
“is that a complete written agreement
merges and integrates all the pertinent
negotiations made prior to or at the time
of execution of the contract.”

Conclusion: Bidders cannot rely on
pre-bid statements unless they are
incorporated in the contract between the
parties.

By, Girard R. Visconti, Esq.
VWithdrawal Liability

nder Federal law, an employer
l | who has a Collective Bargaining

Agreement is “liable” for
withdrawal liability in the event that an
employer sells or otherwise terminates its
business.

In the matter of Trustees of Carpenters’
Pension Trust Fund vs. Cimaron Services
Inc., a Federal Court in Michigan held
that businesses that are “under common
control” are treated as a single employer
pursuant to Section 4001 of the Employee
Retirement Income Security Act. The
Decision stated, “A Common Control
Group is treated as a single employer
that is jointly and severally liable for any
withdrawal liability.”

The Court further held that two
businesses were commonly owned by the
same stockholders and apparently they
acted as “one employer” without utilizing
guidelines of separate ownership.

Risk of Loss

n occasion, general contractors

are stating in a subcontract that

the subcontractor is responsible
for “Risk of Loss” on the project.

This means that the subcontractor
may be responsible for any damage or
destruction to any products furnished by
the subcontractor.

This phrase should be deleted,
since “Risk of Loss” is covered by the
owner’s “Builder’s Risk Policy.”

If a subcontractor assumes
“Risk of Loss,” the subcontractor can
actually be held responsible for any fire
or property damage, even though not the
subcontractor’s fault.
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